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In The 
UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


SOCIALIST WORKERS PARTY,et al., 
Pek ee? 
Ve. 
STATES OF AMERICA 
and 


FEDERAL COMMUNICATIONS COMMISSION, 


Respondents. 


On Petition for Review of an Order of the 


Federal Communications Commission 


BRIEF FOR INTERVENOR CBS INC. 


QUESTION PRESENTED 


Whether the decision of the United States Court 


of Appeals for the District of Columbia Circuit in Chis- 


holm v. FCC, No. JSSh051. (Das Cir.) Ape. 2; L976), -pe= 


titions for certiorari pending, Nos. 76-101, 76-205, is 


correct, and this Court should therefore affirm the 


determination of the Federal Communications Commission that 
the 1976 presidential and vice-presidential debates spon- 
sored by the League of Women Voters are exempt from the 
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"equal opportunities" requirements of Section 315(a) of 


Communications Act of 1934, 47 U.S.C. § 315(a). 


REFERENCE TO RULING 


The ruling of the Federal Communications 
Commission under review in this case is an order issued 
September 20, 1976 and released September 22, 1976 (FCC 
76-875) : inin. to review a decision of the FCC's 
Broadcast Bureau earlier that day denying a request 


of the Socialist Workers Party for "equal opportunities" 


with resoect to the 1976 presidential and vice~presidential 


debates. 


Section 315(a) of the Communications Act of 
1934, as amended, 47 U.S.C. § 315(a), provides: 


"If any licenses shall permit any 
person who is a legally qualified candi- 
date for any public office to use a 
broadcasting station, he shall afford 
egual opportunities to all other such 
candidates for that office in the use 
of such broadcasting station; Provided, 
That such licensee shail have no power 
of censorship over the material broad- 
cast under the provisions of this 
section. No obligation is imposed 
under this subsection upon any licensee 
to allow the use of its station by any 
such candidate. Appearance by a leygally 
qualified candidate on any -- 


bona fide newscast, 
bona fide news interview, 


s documentary 
(if the appearance of the candidate 
is incidental to the presentation of 
the subject or subjects eae ar by 
the news documentary), 01 


(3) bona fide new 
€ 


(4) on-the-spot coverage of 
fide news events (including but 
limited to political conventions and 


activities incidental thereto), 


shall not be deemed to be use of a broad- 
casting station within the meaning of this 
subsection. Nothing in the foregoing 
sentence shall be construed as relieving 
brcadcasters, in connection with the 
presentation of weneucees: news interviews, 
news documentaries, and on-the-spot 
coverage of news es from the obliga- 
tion imposed upon them under this chapter 
to operate in the publ interest and to 
eae reasonable oppor tunity for che 
discussion of conflicting» views on issues 
of ne importance." 


falas a 


INTRODUCTION 


This case involves a 2ti review of a 
Federal Communications Ccmmissi ("FCC") order concerning 
the application of the “equal opportunities" provisions of 
Section 315(a) of the Communications Act of 1934, 47 U.S.C. 
§ 315(a), to certain debates between candidates for politi- 
x / 


cal office. The order denied a request of the Socialist 


*/ On September 23, 1976, CBS Inc. filed a Motion for Leave 
to Intervene in this proceeding. On September 24, 1976, the 
FCC made a motion to transfer this case to the District 

of Columbia Circuit. For the reasons set forth in the FCC's 
memorandum in support of that motion, we urge that that 
motion be granted. 
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events. Prior to 1975 the rulings of the FCC 


precluded broadcas of presidential debate 


had held that broadcasts of debates were 
the-spot coverage of bona fide news events. 
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in 1972 there were at least eleven candi- 
in 1968 there were at least fourteen. 
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held the Commission. st : supra. Petitions 


for rehearing and rehearing en banc were denied May 13, 1976. 
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("League") announced that it 
between presidential candidates . The possibility of the 
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debates was thereafter repeatedly discussed in the press, 
President Ford, in his August 18 speech accepting the presi- 
dential nomination of the Republican Party, challenged Jimny 
Carter, the Democratic nominee, to deba 
accepted on August } 1 the day of Mr. Carter's acceptance, 
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telegram to the FCC asking for "equal time" with respect to 
presidential and vice-presidential debates. SWP 
offered 1 factual or legal arguments in support of its re- 
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SWP, despite ample opportunities to do so, elected 
not to participate in any way in the proceedings that led 
to the FCC's A decision, the District of Columbia Cir- 
cuit's Chisholm decision and the pending petitions for cer- 


tiorari. Yet, SWP now asks this Court to reconsider on an 


expedited basis the very issue so carefully reviewed and re- 


to reach the opposite result. The arguments SWP raises, 


based on the legislative history of the 1959 amendments to 


Section 315, are the very ones argued in detail and explicitly 
x / 
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rejected ir L m o Indeed, the only judicial 
cited by S\ in its brief is the opinion of the di 
Judge in at case. 
if this Court deems 
to review de 
s interpretation of Section 5 Aspen, 


that the Chisholm 2Cc1Si0o as 7, correct and 


Court should therefore affirm the FCC order bes 


st SWP made no effort before the FCC to show that the 1976 
presidential and vice-presidential debates do not fall within 
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makes no such argument in this Court, although SWP's 

does contain scattered fac al references to alleged 
concerning the current } Sidential debates. 
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The FCC's Rulings Here and in Aspen Give 


to the Plain Language of the Statute and Are 
Fully Supported by the Legislative History. 


It should be emphasized at the outset that SWP's 
construction of Section 315(a) (4) is flatly contradicted by 
the plain language of that section, exempting “on-the-spot 
coverage of bona fide news events." As the Commission recog- 
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nized in Aspen, it is indisputable that some candidate 
debates are generally considered newsworthy and therefore 
within the commonly-accepted meaning of the term “news 
Indeed, it is difficult to imagine an event more newsworthy 

week's debate between President Ford and Mr. Carter, 
which not only was viewed by 100 million Americans but 
dominated the front page of the nation's newspapers for days. 


See, e.g., New York Times, p. b, Sept. «22 Sept 25, 


1 Post, p- + 


L976. 

‘rn this context SWP bears a heavy burden in arguing 
that Congress intended, notwithstanding the language of the 
statute, to exclude debates from the Section 315(a) (4) exemp- 
tion. That burden is particularly great in iiqht of the well 
established principle t - the interpretation of a statute 
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